
Petition for Reconsideration remains pending before the Chief,
Allocations Branch.

Design's Allegations

Design asserts in its Request for Inquiry that the infor­
mation contained in its Petition for Reconsideration raises a
prima facie case of fraud upon the Commission. In support,
Design provid~s a Declaration of Michael Bergner ["Bergner"), an
attorney and radio station broker who represented BBI in the
allocation proceeding. Bergner states that the amount of money
that Design was willing to pay BBI to dismiss its counter­
proposal would have been significantly greater had Jenks also
agreed to settle. Following several unsuccessful at tempts to
contact Jenks by mail and telephone, Bergner, on September 22,
1990, traveled to Jenks' home to personally appeal to Jenks to
d i smi s s hi s counterproposal. Al though Jenks flatly refused to
even consider settling, Bergner states that he learned that Jenks
had filed his counterproposal at the suggestion of a long-time
friend, Gleamer Lee Smith ("Smith").

Design states that the connection between Jenks and Smith
provides a "crucial link" in a chain of facts, which, when taken
together, establish a prima facie case that Jenks did not file
his counterproposal for the legitimate purpose of ultimately
applying for a construction permit for a new FM station. Rather,
according to Design, Jenks filed his counterproposal to aid and
abet Smith and Smith's business partner, Dallas M. Tarkenton
(

t1 Tarkenton tl
), in their efforts to prevent Design from upgrading

WQUL(FM)'s facilities and/or to force Design to sell WQUL[FM) to
Tarkenton at less than market value.

According to Design, before Jenks filed his counterproposal,
Tarkenton threatened to file a counterproposal unless Design paid
Tarkenton money. Design further argues that after Jenks filed
his counterproposal, Tarkenton offered to buy WQUL(FM) and
another Design-owned station for a price that was far less than
the stations would be worth ifWQUL(FM) were allowed to upgrade.

Design also claims that Tarkenton has a history of abusing
the Commission's processes. According to a handwriting expert
retained by Design, Tarkenton "in all probability" signed the
applications and amendments for his son Stephen's application
for a new FM station at Lafayette, Florida (BPH-870720MU).
Design also claims that Tarkenton was the undisclosed real party
in his son Christopher's application for a new FM in Hogans­
ville, Georgia. See Memorandum Opinion and Order, FCC 90M-1469
(released June 4, 1990). Design further maintains that despite
the fact that Tarkenton sold Stations WMKJ(FM) and WCOH(AM),
Newnan, Georgia, to his son, Dallas III, in 1985, the stations
continue to operate from the father's office in Athens, Georgia.
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The Responses

Jenks

Jenks states that he has known Smith for most of his adult
life and has consulted Smith on several occasions about possible
opportunities in the broadcasting business. Contrary to Design's
allegations, Jenks maintains that he sought Smith's advice about
the possibility of pursuing the allotment of a new FM channel in
Bowdon and that Smith never asked, suggested, recommended, or
otherwise urged him to file his counterproposal for any
illegitimate purpose or to benefit anyone other than himself.
Jenks also states that he does not know, has never met, and has
never even spoken with Tarkenton or any of his sons.

Jenks declares that he filed his counterproposal solely out
of a desire to apply for a new FM station at Bowdon. On October
31, 1991, Jenks in fact was among four applicants who filed FCC
Forms 301 for a construction permit for a new FM station to serve
Bowdon, Georgia.

Smith

Smith essentially corroborates Jenks' statements. Smith
maintains that Jenks discussed his interest in owning a radio
station before Design ever filed its petition for an upgrade of
WQUL(FM)'s facilities. Smith declares that he had no knowledge
of Design's plan to upgrade WQUL(FM) until after Jenks decided to
pursue the concept of seeking an allotment at Bowdon. Moreover,
Smith flatly denies that Tarkenton ever communicated any
suggestion to him that a counterproposal should be filed for any
purpose.

Tarkenton

Tarkenton states that he has never spoken to Jenks and has
never directed anyone else to do so on his behalf. Tarkenton
also. asserts that he .has no. knowledge of any matter concerning
Jenks' counterproposal. Tarkenton further contends that the only
joint media relationship that he ever had with Smith existed from
1985 to 1990, during which time Tarkenton held a majority
interest and Smith owned 5% or less in the licensee of Station
WBTR(FM), Carrollton, Georgia. However, Tarkenton points out
that at the time Jenks filed his counterproposal, Tarkenton and
Smith had already contracted to sell WBTR(FM).

Although he concedes to having telephoned Design's president
in January 1990, Tarkenton rejects the accusation that he ever
made any threat to extort money from Design. Tarkenton explains
that the purpose of his telephone call was to inquire whether
Design would be interested in some type of time brokerage
arrangement in the event Tarkenton's son, Christopher, was
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successful in obtaining a construction permit for a new FM
station in Hogansville, Georgia. Tarkenton also categorically
denies making any offer to buy WQUL(FM) or authorizing anyone to
make an offer on his behalf.

Tarkenton does not deny Design's allegation that he signed
his son Stephen's application for a construction permit for a new
FM station at Lafayette, Florida. Rather, Tarkenton asserts that
even if there were an impropriety with regard to the Lafayette
application, the most that can be said is that the application
was improperly filed. Since the application has long since been
voluntarily dismissed, Tarkenton claims that it would be a waste
of Commission resources to investigate the matter. Moreover,
according to Tarkenton, such an investigation would have no
bearing on the outcome of the allocation proceeding

Tarkenton also states that there is no basis to conclude
that he was an undisclosed real party-in-interest in his son
Christopher's application for a construction permit for a new FM
station at Hogansville, Georgia. To the contrary, Tarkenton
argues that the MO&O on which Design relies for this allegation
involved a ruling by the Presiding Judge on whether the elder
Tarkenton should be deposed. The MO&O does not, according to
Tarkenton, find or conclude that he was an undisclosed real party
to the application.

Finally, Tarkenton does not deny Design's allegation that he
has failed to fulfill his pledge that there be an arms length
separation between himself and his son regarding Station
WCOH(AM). Rather, Tarkenton merely asserts that Design has
failed to make a prima facie showing that Tarkenton has not
fulfilled his pledge.

Discussion

Section 403 of the Communications Act of 1934, as amended,
provides the Commission with the authority to institute a formal
inquiry as to any matter within its jurisdiction. Section 403
affords the Commission broad discretion to determine whether to
institute such an investigation. The Commission generally has
not ordered an inquiry absent some actual basis for believing
that either the Communications Act or its rules have been
violated. New Continental Broadcasting Co., 53 RR 2d 1004, 1006
(1983).

The gravamen of Design's allegations is that Jenks, on
behalf of Tarkenton, abused the Commission's processes by filing
a "strike" counterproposal in order to obstruct Design's plan to
upgrade the facilities of WQUL(FM) and/or to compel Design to
sell the station for less than its potential value. Design's
accusations, however, are not substantiated.
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Based on the facts presented, we are unable at this time to
find the existence of any "crucial link" between Jenks and
Tarkenton. Jenks declares that he filed his counterproposal
solely out of a long-standing interest in applying for and
operating his own radio station. Jenks' subsequent submission of
an application for the Bowdon allotment could be construed to
represent an affirmative demonstration of the veracity of his
expression of interest. Jenks further states that he does not
know, has never.met, and has never spoken with Tarkenton and that
he, Jenks, approached Smith about the possibility of proposing
the Bowdon allotment, not vice versa. For his part, Smith
declares that he never urged Jenks to file or prosecute his
counterproposal on behalf of anyone or for any illegitimate
objective. Moreover, Smith's interest in WBTR(FM) with Tarkenton
appears to have no relevance to the rulemaking proceeding given
the fact that the radio station was under contract to be sold at
the time Jenks filed his counterproposal.

In sum, we are unable to conclude, based on the .information
before us, that Jenks' counterproposal was filed for an improper
purpose. Simply stated, the existence of Smith as the "crucial
link" between Jenks and Tarkenton is unsubstantiated.
Consequently, the initiation of a formal Commission inquiry into
whether there has been a fraud committed upon the Commission
within the context of the rulemaking proceeding would be
premature. Accordingly, we will defer action on Design's request
for a S 403 investigation.

Notwithstanding the foregoing, we believe that further
inquiry is warranted at this time because Tarkenton's opposition
pleading failed to adequately respond to certain of Design's
allegations. Specifically, we are concerned about the nature and
extent, if any, of Dallas M. Tarkenton's involvement in the
various applications for FCC authorizations filed by his sons.
We are also concerned about the nature and extent, if any, of
Dallas M. Tarkenton's involvement in the operations of broadcast
stations in which his sons have interests. In order that we may
be more fully informed, Dallas M. Tarkenton is requested to
respond to the following:

1. Identify the nature and extent of all interests
held by Dallas M. Tarkenton at the present time in any
broadcast station.

2. Identify the nature and extent of all interests
held by Stephen Tarkenton at the present time in any
broadcast station.

3. Identify the nature and extent of all interests
held by Christopher Tarkenton at the present time in
any broadcast station.
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4. Identify the nature and extent of all interests
held by Dallas Tarkenton III at the present time in any
broadcast station.

5. Identify the nature and extent, if any, of Dallas
M. Tarkenton I s involvement in the preparation,
prosecution, and disposition of Stephen Tarkenton's
application for a construction permit for a new FM
station at Lafayette, Florida (File No. BPH­
870720MU) •

6. State whether Dallas M. Tarkenton signed the
application of Stephen Tarkenton for a construction
permit for a new FM station at Lafayette, Florida (File
No. BPH-870720MU), and describe the circumstances of
such action.

7. State whether Dallas M. Tarkenton signed any
documents filed with the Commission by Stephen
Tarkenton in connection with Stephen Tarkenton's
application for a construction permit for a new FM
station at Lafayette, Florida (File No. BPB-870720MU),
and describe the circumstances of such action(s).

8. Identify the nature and extent, if any, since
January 1989, of Dallas M. Tarkenton's involvement,
either directly or indirectly, in the operation of
Stations WMKJ(FM) and/or WCOB(AM), Newnan, Georgia.

Pursuant to § 73.1015 of the Commission's Rules, Dallas M.
Tarkenton is requested to respond to the above within twenty (20)
calendar days of the date of this letter. Each answer shall be
numbered to identify the specific request to which it is intended
to respond. Each part of every question shall be answered.
Additional information which you feel may be useful in helping
the Commission to make a determination in this matter may be
provided. The failure to respond fully to any request will
constitute a violation of Section 73.1015 of the Commission's
Rules, and may subject the respondent to &erious sanctions under
that rule section. Commission policy requires that responses to
its inquiries be signed by the respondent.
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Dallas M. Tarkenton is requested to direct his response to:
Gary P. Schonman, Esq., Federal Communications Commission, Mass
Media Bureau, 2025 M Street, N.W., Suite 7212, Washington, D.C.
20554.

Sincerely,

.fOr
{/~>l/~~:i

Charles W. Kelley, Chief
Enforcement Division
Mass Media Bureau

cc: (By First Class u.S. Mail)

David Tillotson
Arent, Fox, Kintner, Plotkin & Kahn
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036-5339

Counsel for Design Media, Inc.

Patricia A. Mahoney, Esq.
Fletcher, Heald & Hildreth
1225 Connecticut Avenue, N.W., Suite 400
Washington, D.C. 20036

Counsel for Terry C. Jenks

Edward S. O'Neill
Bryan, Cave, McPheeters & McRoberts
700 13th Street, N.W., Suite 700
Washington, D.C. 20005-3960

Counsel for Gleamer Lee Smith
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FEDERAL COMMUNICATIONS COMMISSION
WAeH/NGTON. o.c. 10".

November 11, 1992 IN 1t.,.1.' "up TO:

1800C4
Certified MAil -- Return Receipt Begpested

John S. Neely, Seq.
Miller & Miller
1990 M Street, N.W., Suite 760
Washington, D.C. 20036

Dear Mr. Nealy:

The Commission is in receipt of your response to an official
letter of inquiry, submitted February 18, 1992, on behalf of
Dallas M. Tarkenton. While the reaponae was informative, the
Commission remains concerned about the nature and extent, if any,
of Dallas M. Tarkenton'8 involvement in the various applications
for FCC authoriEations filed by bis sons. Additionally, the
Commission remains concerned about the nature and extent, if any,
of Dallas M. Tarkenton's involvement in the operations of
broadcast stations in which his sons have interests.

Accordingly, in order that the Commission may be more tully
informed, Dallas M. Tarkenton is requested to respond to the
following:

1. Describe your basis for stating, and provide
evidence in support thereof, that the reason Stephen
Tarkenton used Dallas M. Tarkenton's Athens, Georgia,
address in Stephen Tarkenton's Latayette,rlorida,
application (Pile No. BPH-810720MU) was because Stephen
Tarkenton "had a series of temporary addresses at the
time . • . ."

2. Describe your basis for stating, and provide
ev1dence.1n support thereof, that 'Mr. [Larry] Fuss
regularly info~ed Stephen [Tarkenton] of oppor­
tunities for new PM stations in the south."

3. Describe your basi. for stating, and provide
evidence in support thereof, that Stephen Tarkenton
"retained his FCC counsel and his consulting engineer
for the Lafayette [Florida] application without any
assistance from [Dallas M. Tarkenton]."

4. Describe your basis for stating, and provide
evidence in support thereof, that at the time you
signed Stephen Tarkenton's name to documents in the
Lafayette, Florida, proceeding, you "did not know the
Commission requirement that applications and associated
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amendments must be executed by the applicant or its
authorized principal."

5. Describe fully all facts and circumstances
involving your role (contemplated and actual) with
respect to the attached letter, dated Pebruary 20,
1991, from Dallas M. Tarkenton to Bob Thorburn.

Pursuant to § 73.1015 of the Commission's Rules, Dallas M.
Tarkenton is reQUested to respond to the above within 30 calendar
days of the date of this letter. Bach answer shall be numbered
to identity the specific reQUest to which it is intended to
respond.

Additional information which you feel may be usetul in
helping the Commission to make a determination in this matter may
be provided. Such additional informatioD may include, at your
discretion, a response to the enclosed letter, dated Februa~ 24,
1992, from David Tillotson, Bsq., on behalf of Design Madia,
Inc., to Gary P. Schonman, attorney for the Mass Media Bureau.

The tailure to respond fully to any request will constitute
a violation of § 73.1015 of the Commission's Rules, and may
subject the respondent to serious sanctions under that rule
section. Commission policy requires that responses to its
inquiries be signed by the respondent.

Dallas M. Tarkenton is requested to direct his response to:
Gary P. Schonman, Esq., Federal Communications Commission, Mass
Media Bureau, Enforcement Division, 2025 M Street, N.W., Suite
7212, Washington, D.C. 20554.

Sincerely,

~~~ftf
Charles W. Kelley, Chief
Enforcement Division
Mass Media Bureau

Bnclosures

cc: (By Pirat Class U.S. mail; w/out enclosures)

David Tillotson, Bsq.
3421 M Street, N.W.
Box 1739
W.8bington, D.C. 20007
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, 0.<;. a0$54

IN It.....y "arCIt TO:

1800C4
February 10, 1993

Certified Mail - Return Receipt Regyested

John S. Neely. Esq.
Miller &: Miller
1990 M Street, N.W., Suite 760
Washington, D.C. 20036

Dear Mr. Neely:

The Commission is in receipt of your responses to official
letters of inquiry, submitted February 18, 1992, and December
17, 1992, on behalf of Dallas M. Tarkenton. The letters of
inquiry were precipitated by concerns that Mr. Tarkenton abused
the Commission'S processes, was or is an undisclosed real party­
in-interest in applications for broadcast facilities filed by or
on behalf of one or more of his sons, or otherwise engaged in
Commission-related misconduct.

Based on the information currently before the Commission, we
find there is no warrant at this time for further action.
Accordingly, this matter is hereby closed.

Sincerely.

Charles W. Kelley
Chief, Enforcement Division
Mass Media Bureau

cc: David Tillotson, Esq.
3421 M Street, N.W.
Suite 1739
washington, D.C. 20007
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broadcasting, asserting that I have no personal interest in

applying for 4 station in Bowdon but have pursued the allotment

to assist a friend, asserting that I could not possibly get the

station because I am not a minority, and asserting that I could

not be a serious proponent for Bowdon because I would not yield

to the threats and pressure exerted by Design and its agents and

allies and agree to be paid off to dilmiss my Comments and

counterproposal. Initially, I must say that I did not

understand and wal never advised that white males cannot obtain

a radio Itation or that I had to know all about the FCC. and all

of its procedures and all about the radio business before I

could try to get into the business, as Desiqn has suggested in

its filings. I cannot believe that my sincerity and intent to

pursue a Bowdon application will rest on factors such as these.

5. Although Design has devoted considerable fire power to

attacking my intentions, Design never sought to ascertain why I

was interelted in applying for Bowdon or why/whether I wanted to

qet into b~oadcast station ownership. Neither Mr. Bolton nor

Mr. Bergner nor anyone elS8 ever asked me why I wanted a station

or whether I had any ties to Bowdon o~ to the area. In fact, I

have long been intere8ted in owning and operating a radio

station, and I have over the years frequently discussed this

interest with Gleemer (Lee) Smith.

6. In the early 1980's I v!s1tea a station in Georq!a

owned by Lee, which aroused .rny interest. Twice in 1989, I

looked at the pol8ibility of acquiring AM/FM combinations, first
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in Nicholasville, Kentucky, and later in Louisville, Kentucky.

On both occasions I contacted my long-ttme friend, Lee Smith,

for his advice. I asked for Lee's assistance because he was a

friend, an attorney, and someone who has xnowledqe about the

radio business, having worked in radio and owned radio stations.

I did not acquire any of the stations I eonsidered in 1999. I

did continue to ask Lee about opportunities for radio ownership

and investments, as well as his thoughts on further pursuits.

7. Lee Smith 18 a close friend. I met htm in Japan in

1969 or 1970, when we were both stationed there in the service.

We have continued to maintain a close friendship since that

time. I travel to Georgia a minimum of two to four times a

year, ana I see Lee during these visits. Lee has also acted as

my attorney with respect to my investments in Georgia, as well

as outside of Georgia.

8. During the summer of 1990, auring a discussion of

opportunities for ownership in broadcasting, Lee told me that

there was a possibility of putting a radio station in Bowdon,

Georgia. This sounded attractive to me, and I decided to pursue

the possibility. A8 Lee knows, owning a station in Bowdon 1s

attractive to me because it would allow me to own a radio

station, something I have long wanted to do, in the part of the

country where I was born and raised--the area I still call

"home." In all the conversations I had with Hr. Bergner and

others during the course of this proceeding, no one ever asked

me if I had any connection with Bowdon or even with Georqia.
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Design and others just assumed and a••erted ~hat I had no such

ties because I live in Louisville.

9. I currently work in a business that has in the past

often required mobility, and I hAve lived in many areas. I

still consider my home, however, to be in Georgia, where I was

born and raised. Bowdon is not far from Atlanta, Georgia. I

was born, raised, and went to school in Atlanta. I lived there

continuously until I was drafted in 1968, returning there after

I left the service in 1971. My mother and three brother. still

live there. I have always maintained strong ties to the Atlanta

area. In fact, I still own a home and other property in the

area. I have kept up business ties in Georgia, maintaining

banking relationships with two Georgia banks. As a close

friend, Lee knows of my strong ti•• to Georgia.

10. Although I had looked at eX1stinq stations as a

possible inve.tment in the past, I had never before looked into

the possibility of applying tor a new station. When Lee

mentioned the opportunity for a new station 1n Bowdon, I was

definitely very interested; but I was dependent upon Lee's

advice as to how to proceed. Lee told me I would need an

engineer to help me with my filing, and he would recommend one.

Lee indicated that he would contact an engineer for me.

Sometime later, Lee sent me the draft Comments and

Counterproposal. I understood that Lee prepared it for me.

11. Lee Smith never at any time euqqe8~ed, asked,

implored, or urged me to file my Comments and Counterproposal to

..
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benefit anyone other than myself. He never stated, suggested,

hinted, or qave me any reason to believe that he or anyone else

could or would benefit from my filing to propose a new station

at Bowdon. He never suggested to me that I would qet anything

out of f11inq the counterproposal other than the chance to apply

for, and hopefully get, the Bowdon station. No one has paid or

promised to pay me any consideration, dir9ctly or indirectly,

for my filing. I have paid all of my expenses associated with

pursuing the Bowdon allotment, and no one hal agreed to

reimburse those expenses. The only offers I have received to be

paid or re~ursed for my expenses have come from Desiqn and/or

persons acting on its behalf. If my filing truly served to

benefit anyone els8 in any way, it was without my knowledge and

wholly unintended.

12. I do not know, I have never met, lnd I have never

spoken with Dallas Tarkenton or any of his sons. Tarkenton's

name was never even mentioned in any conversation I had with Lee

in connection with my filing for Bowdon. Any allegation or

suggestion that I filed my Comments and Counterproposal to

please, a.list, benefit or accommodate Hr. ~arkenton or any of

hiB interests in any way il totally falae. I do not have any

personal knowledge of any of the allegations and charges rai.e4

against the Tarkentons in the filings Design has submitted,

except to the extent that they discuss me or my activities in

relation to the Tarkentone. Therefore, I am unable to address

or respond to mOlt of the allegations in the Design fi11nqs. I
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can and do emphatically deny and dispute any alleqation that

links me to Tarkenton, other than the fact that I know Lee

Smith.

13. Ever since I submitted my Comments and

Counterproposal, I have been hara.sed by various parties seeking

to convince me to enter int.o a settlement aqreement. These

parties have tried to pressure me to settle and have threatened

me if I did not.

14. In Auqust, 1990, not too long after I filed my

Comments and Counterproposal, I received a letter from Leonard

Bolton of Design. In his letter he said that Desiqn would win

in the rule makinq, but that they wanted to save themselves some

trouble and just settle with me. At that ttme, I had very

little experience with pee proceedings, but I thought it was

pretty cocky of Hr. Bolton to assume he was qoinq to win. Since

I wanted a radio station and not lome pay ott from Mr. Bolton, I

did not respond to his letter, a copy of which i8 attached.

1S. About a month later, an attorney named Jay Baraft

wrote me a letter saying that Design would pay me $37,500 to

withdraw from the proceeding. However, the payment was

conditioned upon Design also reaching a settlement with BOwQon

BroadCAsters and prevailing in the rule making proceeding. I

was not interested and did not respond ~o Mr. Baratt.

16. I next received a letter dated September 20, 1990 from

an attorney named Daniel Van Horn who had what looked like a

hundred lawyers listed on hil letterhead. Mr. Van Horn asked me
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to qet in touch with him ~ediately to discuss a matter of

great importance to his clients. I decided that if Mr. Van Horn

did not want to name his clients or say why they wanted to talk

to me, I did not need to respond to him, so I didn't.

17. On September 22, 1990, at 12:40 p.m., a man in a dark,

double-breasted suit walked down my driveway to where I was

kneelinq on the qround working on the grass in my backyard (not

my garden, which is 80me 75 feet from where I was workinq) and

introduced himself a. Michael J. Bergner. I had neve~ heard of

Michael Bergner before and did not know what he wanted. He

asked me if I knew why he was there. I pauled to put my shirt

on and then laid no, I did not. He stated that he was from New

York and that hil client, whom he could not name, felt it was

important enough for him to come all this way to ask two thing••

Bergner seemed to be tryinq to be intimidatinq and mysterious at

the same time. Des1qn has tried to draw conclusions from the

fact that I was surprised to be acco8ted in this way. Who would

not have been surprised? I was 8u~ril.d and suspicious. I was

outraqed that a stranqer would, unannounced, arrive at my home,

accost me in my yard, and demand answer8 to his intrusive,

accusatory question-statements. Nothing in the FCC's process••

prepared me to be approaehed and addressed in this manner. I

did not respond to most of his qu••tion-statements, because he

did not qive me a chance to qet a word in and I saw no reason to

conduct business while working in my yard.
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18. Bergner told me that after October 3, 1990, new FCC

rules would go into effect that would prevent anyone fro~ making

any money on a settlement in the rule making. He then said

that, unless I was willing to settle right there, standing in my

driveway, I must be a front man for some other party. Berqner

said that was i1leqal, but I would not qet caught. In fact, he

said, hi. client was doing the aame thing.

19. Bergner said his client had been offered $35,000 to

settle and needed the money but would not get anything if I

didn't settle. He asked me it I would go ahead with my

application or take the money. He said he wanted to I •• me get

the money. I told Bergner that I was going ahead with my

proposal because I thought Sowdon was a good drop in spot for a

radio station.

20. Bergner elominated the conversation throuqhout. He

asked his questiona in the form of statementa and then answered

them h~self. He was arrogant and tried to intimidate me the

whole time. In closing, Berqner said that the "big artillery"

would be out after me if I didn't ••ttle by October 3, 1990, and

if I thought I wal getting mail now, wait until after October 3.

All of our conversation was in my driveway. Bergner departed at

1:05 p.m. As he was walking away, Bergner asked for my unliated

phone number, which I gave to h~. I n.ve~ mentioned Lee smith

in this conversation. His name never arose.

21. On September 25, 1990, my mother-in-law received a

strange telephone call. During that afternoon, a man ealled and
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did not identify htmself but aSKed to verify her phone number

and then asked her, 1100 you know 8omeone named Terry?" He then

asked, "Do you know someone named Lee?" He did not qive out any

information. I have sinee reviewed my long distance phone bill

for Auqust, 1990, and the only lon; distance calla made from my

unlisted number were a call to my mother-in-law and a call to

Lee Smith. I believe, but cannot prove, that Mr. Bergner or

someone actinq with the information Bergner qave him (my

unlisted phone number) obtained my phone reeorda. I have since

checked with the South Central Bell Office and have been told

that it would have been poslible to obtain such record. it the

caller represented that he was me.

22. Later on that same day, at 8aOO p.m., September 25,

1990, I answered the phone and the caller identified himself al

Leonard Bolton from Design Media of Griffin, Georgia. He .aid,

"We've sent you letterl and our attorneya have lent you letters,

have you had an opportunity to review them and consider them?-

I said yes I have but that I am not considering them. Bolton

said, IIWhy is that?" I said, "Secaule I want to continue with

my application. II He asked if I had looked at their alternate

proposal and I said I had not yet done so. Hr. Bolton a.ked me

if I was a broadcaster. When I told h1m no, he laid he thouqht

by reading my filinq that I might b. an enqin••r. He said he

knew an engineer that periodically applied for stations and

sometimes got one. Bolton again asked if I was interested in

settlement and I aqain told him no. Bolton askea me' to k••p him
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in mind should I change my mind. ~he conversation ended at 9:02

p.m. Since my phone number is unlisted, and the only person I

ever gave it to was Berqner, I believe that Mr. Bolton must have

23. On September 28, I placed a call ~o Jay Baraff, then

counsel for Design to discuss the settlement offers. I was told

he was gone for the day. Almost immediately thereafter I

received 4 call from Berqner a.kinq me about the settlement.

24. I again placed a call to Jay Baraft on October 1 an4

~e1:'C. a. m••••g-" J:cr hJ.l&h 01.&\01. "CjaJon, ":g-n.ez: ~a11e~ 1'l'le back

within 4 few minute.. The•• Bergner/sara!! colnaidenc•• were

oeqJ.nnJ.ng 't.U (,,;(JU\.au•.u. .In.-. HA.. BQ,~Q,~£ land K:I:. D.:~c&' a&1.1.••••

several t1mes between October 1 and 3 with offers to settle and

a proposed offer was faxed to me. I seriously considered each

of these offe~s, although I do not believe that I was obligated

to do 80, and I declined them. Much has been stated by Design

about the siqnificance of the fact that I wal unw1111nq to

accept Design's pay-off offers, unlike Bowdon Broadcasters. I

still do not see how one can conclude that the fact that I have

insisted that I wanted to proceed with my proposal and not

accept pay-off ot~e~. cou~d ~. conB~a.r.d eVldsncB that ~ wae

not 8e~1ou8 aboue my propoeal. MY lnter••~ and inten~ has

always been to obtain a radio station. AlBO, I must admit that

the threats and arrogance I experienced from Design and the

others who we~. pr•••ur1n~ me to 4CQept O••ign's payoff offer.

did not put me in much of a mood to settle.
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25. On Ootober 3, the date Bergner had told me was a

deadline, Mr. Bolton called and left a messaqe on my answering

machine threatening me if I did not settle. A few day. later, I

received a letter from him that X interpreted as a clear threat

to harass me and try to caule trouble for me with the FCC (.

copy of that letter 1s attached).

Signed thil~ day of 1Jt.~~!!1~~;:::~
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